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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA ex rel.

W.A. DREW EDMUNDSON, in his capacity as
ATTORNEY GENERAL OFTHE STATE OF
OKLAHOMA and OKLAHOMA SECRETARY

OF THE ENVIRONMENTAL C. MILES TOLBERT,
in his capacity AS TRUSTEE FOR NATURAL
RESOURCES FOR THE STATE OF OKLAHOMA

Plaintiff,
05-CV-0329 GKF-SAJ

TYSON FOODS, INC., TYSON POULTRY, INC,,
TYSON CHICKEN, INC., COBB-VANTRESS, INC,,
AVIAGEN, INC,, CAL-MAINE FOODS, INC,,
CAL-MAINE FARMS, INC,, CARGILL, INC,,
CARGILL TURKEY PRODUCTION, LL.C,
GEORGE’S, INC,, GEORGE’S FARMS, INC,,
PETERSON FARMS, INC,, SIMMONS FOODS, INC,,
and WILLOW BROOK FOODS, INC.

Defendants,
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STATE OF ARKANSAS’S REPLY IN SUPPORT OF
MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

COMES NOW, the State of Arkansas (“Arkansas”), by and through Dustin McDaniel,
Attorney General, and respectfully submits this reply in further support of its “Motion for Leave
to File an Amicus Brief” [DKT # 1403}

Plaintiff has filed a motion seeking a preliminary injunction that will halt the application
of poultry litter as fertilizer throughout the Illinois River watershed, including the portion that
lies in the State of Arkansas. The State of Arkansas has filed a motion seeking permission to file
amicus curiae brief on this issue, Plaintiff has responded with an objection, and Arkansas

submits this reply.
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Arkansas seeks leave to file amicus curiae brief because it has a great interest in the issue
at hand. Specifically, Arkansas has interest in any ruling that will restrict the actions of its
citizens and that will usurp a complex regulatory scheme implemented by its legislature and
executive agencies. In response to Arkansas’s request, Plaintiff argues that Arkansas should be
denied the opportunity to file a brief because its stated interests are not relevant to its request for
an injunction. This argument, however, is either a misinterpretation or mischaracterization of
Arkansas’s motion. While this Court may ultimately rule, after due consideration of argument
on the issue, that Arkansas’s stated interests may not be directly relevant to the legal issues
underlying the request for an injunction, such interests are wholly refevant to the issue of
whether Arkansas should be given the opportunity to weigh in on those issues.

For example, Plaintiff argues that Arkansas’s concern about the economic impact an
injunction will have on its State is irrelevant to Plaintiff’s request for an injunction. While the
Court may be called upon to resolve that issue, that is not the issue at this stage. The issue now
is whether Arkansas has a sufficient interest that merits its participation in the underlying request
for an injunction. Arkansas will file a briel addressing just that, if allowed. Right now, however,
Arkansas 1s trying to reach that point by illustrating its interest based on the practical impact of
an injunction.

Likewise, Plaintiff contends that Arkansas’s concern for its regulatory program is
irrelevant because a state program does not supersede an imminent and substantial endangerment
claim under the Resource Conservation and Recovery Act (“"RCRA”). While that argument may
be worthy of the Court’s consideration at some point, such an argument continues to ignore the
current issue, which is Arkansas’s interest. Arkansas is not arguing that its regulatory scheme

preempts the RCRA claim. It is arguing that its lawyer should be given the opportunity to
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participate in the discussion because the ultimate ruling may have a profound practical effect on
that scheme. Indeed, if Plaintiff is correct in its interpretation of RCRA, Arkansas is going to be
required to overhaul its solid waste disposal plan. [It bears repeating at this point that Plaintiff
appears to be seeking relief from an entity, the State of Arkansas that it has failed to name as a
party and whose intervention in this matter it has opposed.] Again, that is not necessarily a
reason to deny the injunction, but it is an excellent reason why Arkansas should be heard.

Contrary to Plaintiff’s assertion, Arkansas’s brief will address legal issues relevant (o the
request for an injunction. Arkansas’s motion specifically points out one legal issue it will
address, if allowed, that goes to the heart of Plaintiff’s request. That is, poultry litter is not a
“solid waste” under RCRA. Accordingly, Plaintiff has no claim for an injunction, or anything
else, pursuant to RCRA. Plaintiff makes no effort to argue against the relevance of this
particular issue and, in fact, ignores it completely.

At this juncture, Arkansas is simply pointing out why it should be allowed to contribute
to the substantive discussion. For Plaintiff to argue that those reasons are irrelevant to its RCRA
claim totally misses the point. Those reasons should get Arkansas in the door and, once 1t 15 1n, it
will turn to the issues regarding RCRA and the injunction, one of which it has already identified.

Finally, Arkansas draws the Court’s attention to Rule 29 of the Federal Rules of
Appellate Procedure. Rule 29 allows a State to file amicus curiae brief without the consent of
parties or leave of court. While that rule is not applicable to a proceeding in district court, and
this Court has the discretion to deny Arkansas’s request, Arkansas submits that it is persuasive.
This rule reflects the policy that a state represents the interests of all of its citizens and the voice
of those citizens should be heard when its representatives determine that its inlerests are at stake

in a court of law. Indeed, Plaintiff represents the citizens of Oklahoma and, on behal{ of those
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citizens, is seeking to forbid activities by Arkansans inside their own border. The lawyer for the
State of Arkansas should be given the chance to address that request.
For the foregoing reasons, the State of Arkansas prays that its motion for leave to file
amicus curiae brief be granted.
Respectfully submitted,

DUSTIN McDANIEL
Attorney General

By: JUSTIN ALLEN, AR Bar No. 99112
Chief Deputy Attorney General

/S/ Charles L. Moulton

CHARLES L. MOULTON, AR Bar No. 91105
Sr. Assistant Attorney General

KENDRA AKIN JONES, AR Bar No. 2004214
Assistant Attorney General

323 Center Street, Suite 200

Little Rock, Arkansas 72201-2610

(501) 682-2007

COUNSEL FOR THE STATE OF ARKANSAS
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CERTIFICATE OF SERVICE

[ certify that on the 31st of December 2007, I electronically transmitted the attached document to
the Clerk of the Court using the ECF System for filing and transmittal of a Notice of Electronic

filing to the following ECF registrants:

W.A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Robert D. Singletary

Daniel Lennington, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller

David D. Page

Louis W. Bullock

Miller Keffher & Bullock

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Ehizabeth Claire Xidis

Motley Rice

COUNSEL FOR PLAINTIFES

Stephen L.. Jantzen
Paula M. Buchwald
Ryan, Whaley & Coldiron, P.C.

Mark D). Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Sidley Austin LLP

Robert W. George
Michael R. Bond

Erin Walker Thompson
Kutak Rock LLP

drew_cdmondson@oag.state.ok.us
Kelly burch@oag.state.ok.us
Trevor_hammons@oag.state.ok.us
Robert_singletary(@oag.state ok.us
Daniel lennington@oag.ok.gov

doug_wilson@riggsabney.com
driggs@riggsabney.com
rgarren{@riggsabney.com
sweaver{@riggsabaney.com

rnance@riggsabney.com
sgentry(@riggsabney.com

rmiller@mkblaw.net
dpage@mkblaw.net
tbullock@mkblaw.net

lward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
Jheath@motleyrce.com
exidis@motleyrice.com

sjantzen(@ryanwhaley.com
pbuchwald(@ryanwhaley.com

mhopson@sidley.com
jjorgensen{@sidley.com
twebster@sidley.com

robert.george@kutakrock.com
michael.bond@kutakrock.com
erin.thompson{@kutakrock.com
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COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC,,
AND COBB-YANTRIESS, INC,

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jeriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue lzeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.nct

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLCC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Young Williams, P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.,

George W. Owens gwo@owenslawfirmpe.com
Randall E. Rose reri@gowenslawfirmpe.com

The Owens Law FFirm, P.c.

James M. Graves jeravdes@bassettlaw{irm.com
Gary V. Weeks

Bassett Law Firm

COUNSEL FOR GEORGE’S INC, AND GEORGE’S FARMS, INC,

John R. Elvod jelcod@cewlaw.com
Vicki Bronson vbronson@ecwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thillcourts@rhodesokla.com
Leslie Jane Southerland Isoutherland{@rhodesokla.com

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry@thewestlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bkpmes@faegre.com
Krisann Kleibacker Lee kklee@faegre.com

Todd Walker twalker@faegre.com

Faegre & Benson LLP
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COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

A. Scott McDaniel smedaniel@medaniel-lawfirm.com
Phillip D. Hixson phixson@mcdaniel-tawfirm.com
Nicole M. Longwell nlongwell@medaniel-lawfirm.com
Craig Mirkes cmirkes@mhla-law.com

McDaniel, Hixon, Longwell & Acord, PLLC

Sherry P. Bartley sbarltey(@mwsgw.com
Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS

Michael D. Graves mgraves@hallestill.com
D. Kenyon Williams, Jr., kwilliams@hallestill.com

COUNSEL FOR POULTRY GROWERS

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

[ also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert Thomas C. Green

Secretary of the Environment Sidley Austin Brown & Wood LLP

State of Oklahoma 1501 K Street NW

3800 North Classen Washington, DC 20005

Oklahoma City, OK 73118 COUNSEL FOR TYSON FOODS, INC.
COUNSEL FOR PLAINTIFFEFS TYSON POULTRY, INC,, TYSON

CHICKEN, INC.; AND COBB-VANTRESS



